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CHET Lukaszewski formed Chet Lukaszewski, P.C. in 2008. The firm's
primary areas of practice are New York City and State municipal disability
pensions, as well as Social Security Disability claims and personal injury
matters. Prior to opening his law firm, Mr. Lukaszewski worked for a
premier disability pension and Social Security Disability firm throughout
law school. After being admitted to the bar in 2001, he concentrated
exclusively on personal injury work for several years, before returning to
disability pension law, eventually becoming the lead litigator in one of
the top firms practicing in said area at the time. Now, he is recognized as
one of the leading disability pension law experts in New York.

Disability
Determinations,
Judicial
Authority

and CPLR
Article 78

Part |
By Chet Lukaszewski

The Issue

Under the current interpretation by the courts of the
judicial authority possessed by judges in Article 78
proceedings, under N.Y. Civil Practice Law and Rules
Article 78 (CPLR), municipal retirement systems and
pension funds have the ability to continually deny sick
and injured civil servants disability retirement pensions,
for years on end, possibly in perpetuity, by continually
finding an applicant not to be disabled, even if the find-
ing is repeatedly deemed to be unlawful by the courts.
This is because the courts have held that New York
state judges do not possess the power in an Article 78
proceeding to find a disability where a pension agency’s
medical board has not, and have established that a judge
can only remand for reconsideration an application
found to be improperly denied.

This interpretation has created a gap in judicial author-
ity that allows for lengthy and costly denial cycles to
which injured municipal workers can fall victim through
no fault of their own, and can result in their not obtaining
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a pension to which they are entitled, where the courts are
powerless to bring about an equitable resolution. Specifi-
cally, injured workers can be denied a disability pension
based upon a finding that they are not disabled. They can
then bring a court challenge, and if they are successful
therein and secure a judicial remand of their application
to their pension agency, the pension agency is free to
again deny the application, leaving another court chal-
lenge as the only recourse.

A fair and rational consideration of the issue, and the
relevant laws, leads to the conclusion that this gap in
judicial authority is without sound basis in reason or in
law, and should be closed, in the interest of protecting the
rights of New York’s civil service workers, and to prevent
any agency from being immune from the courts’ pow-
ers of equitable relief. In light of the language of CPLR
Article 78, and the power of judges to find disability in
comparable proceedings like Social Security Disability
and Workers’ Compensation matters, there appears to be
no justification to prohibit state court judges from finding



a disability to exist in Article 78 proceedings involving
disability pensions for municipal workers. In the inter-
est of substantial justice, the Legislature should clarify
or amend CPLR Article 78 as to this issue, or the courts
should revisit and revise their position on the issue.

Civil Service Disability Pensions

Civil service employees, such as police officers, firefight-
ers, sanitation workers, teachers, highway repairers,
train mechanics, and hundreds of other professions
where one’s employer is a government entity, elect to
enter said professions knowing they will face earnings
limitations and the strict guidelines and restrictions that
accompany city, state, and other municipal employment.
These employees accept these parameters, in large part,
based upon the pension benefits and protections that
such jobs offer, including a disability retirement pension
should they become incapable of performing the full-
duty requirements of their job title prior to retirement.
Disability pensions vary based upon job title and pension
tier, and not all municipal employees are eligible for the
same benefits and protections, but most are eligible for
some form of a disability retirement pension after per-
forming 10 years of service. High attrition positions, like
police and fire personnel, are generally afforded more
lucrative pension benefits, compared to less dangerous,
“non-uniformed” occupations. Some jobs offer greater
disability pension benefits for disabilities that result from
line-of-duty injuries, including most uniformed job titles
such as EMTs and corrections officers.

Certainly, not all applicants for disability pensions
are deserving of the same, and thus many are properly
denied benefits. Moreover, many deserving applicants
are approved without issue. However, the courts regu-
larly find application denials to be unlawful, evidencing
that not all deserving disability pension applicants are
approved by their pension agencies. The question that is
most perplexing is, why not allow a judge in an Article 78
proceeding to determine that a worker has in fact demon-
strated he or she is permanently disabled from perform-
ing the full-duty requirements of the worker’s job title?
Said power would seemingly be in keeping with the
language of CPLR Article 78, and in line with the author-
ity possessed by judges in analogous disability determi-
nations, and would prevent the deny-court challenge-
remand cycle. If workers want to challenge a disability
pension denial judicially, the only legal recourse is an
Article 78 proceeding. Workers taking this route usually
must retain private counsel, if they are financially able,
as normally it is not a legal issue that municipal unions
or union law firms assist with. Alternatively, a financially
strapped worker could try to bring the proceeding pro se,
but this is a daunting task for all the usual reasons, made
additionally difficult by the 120-day statute of limitations
that applies in these cases. The court costs associated with
an Article 78 proceeding are several hundred dollars at a

minimum, based upon Index number and R]I (request for
judicial intervention) fees, and normally run over $1,000
when all costs, such as copying, printing, binding, and
process service, are tallied. Firms that handle these cases
on a regular basis normally charge between $5,000 and
$10,000 per “Article 78.” Sadly, some disabled workers
cannot afford an attorney and are incapable of proceed-
ing pro se, based on their injuries, lack of intellectual and
legal abilities, or both. As a result, they either do not chal-
lenge their pension denials or have to stop challenging
them. These workers never obtain the disability retire-
ment pension that they ought to have received.

Judicial Relief Through Article 78
An Article 78 proceeding is the form of judicial relief
one is limited to when challenging the determination of
an administrative board or body,! such as a retirement
system or pension fund. It is deemed to be a “Special
Proceeding,” where, generally, a judge evaluates the
decision at issue based only upon the administrative
record that was before the determining entity, as well as
the legal arguments set forth by the parties. In the case
of a disability pension denial, the administrative record,
which is the case’s evidentiary record, is generally purely
documentary, comprised primarily of relevant medical
records and the pension agency’s medical board’s writ-
ten denial(s). Agency medical boards generally comprise
three physicians. There is no legal requirement that any
of those doctors are specialists in the area of medicine
upon which the application is based, and much of the
time they are not.2 Usually in an Article 78 proceeding
there are no witnesses or trial. Judges are provided the
power, under CPLR 7804, to hold a trial to resolve a
specific point of fact that is unclear from the record; how-
ever, this very rarely occurs. A disability pension Article
78 proceeding is normally comprised of a petition, an
answer, memorandums of law from both parties, and a
reply memorandum by the petitioner. In some cases, an
oral argument is presented, where only the attorneys (or
a pro se litigant) appear before the judge, but there is no
legal requirement for this. All evidence and arguments
are limited to the facts and evidence that were before the
determining body, and nothing new can be added during
the Article 78 proceeding. For example, if a worker was
claiming a disabling cardiac condition but was denied the
pension based upon a no-disability finding, and thereaf-
ter suffered a heart attack, the heart attack could not be
introduced into the case, because it would be outside the
administrative record, as it was not before the pension
agency when its decision was rendered. Judgments in
Article 78 cases are normally set forth in written decisions
and orders that are handed down several months after
the submission of all papers to the court or after an oral
argument, if one is held.

When the determination being challenged in an Arti-
cle 78 proceeding is the denial of a disability pension
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